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qflv+dAcffi 6r {rc \,?i c-dr /Name&Address of theAppellant&Respondent :-
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Morbt, Dtsttr Morbt.
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Appeat No: VzI66,67IR J12021

:: ORDER.IN.APPEAL ::

The betow mentioned appeats have been fited by the Appettants

(hereinofter referred to os "Appettant No.1 and Appettant No. 2", as detaited in

Tabte betow) against Order-in-Originat No. 11/D17020-21 dated 08.02.2021

(hereinofter referred to as'impugned order') passed by the Assistant

Commissioner, Central GST Division, Morbi-1, Rajkot Commissionerate

(hereinofter referred to as'adjudicating authority'):-

st.

No

Appeat No Appettants Name & Address of the
Appettant

I vzt66tRAJt2021 Appettant No.1

M/s Gravity Ceramic Pvt.

Ltd., Survey No. 286-P-2,

Morbi-Jetpar Road,

At Post Rangpar 363642,
District- Morbi.

2 vzt67 |RAJ12021 Appettant No.2

Shri Pradipkumar Kavathiya

Director,
M/s Gravity Ceramic Pvt.

Lrd.,
At Post Rangpar -363642,

District- Morbi.

2. The facts of the case, in brief, are that Appettant No. 1 was engaged in

manufacture of excisable goods i.e. Ceramic Glaze Tites fatling under Chapter Sub

Heading No. 69089090 of the Central Excise Tariff Act, 1985 and was hotding

Central Excise Registration No. AAECG0342EEM001. lntettigence gathered by the

officers of Directorate General of Central Excise lntettigence, Zonal Unit,

Ahmedabad (DGCEI) indicated that various Tite manufacturers of Morbi were

indutged in matpractices in connivance with Shroffs / Brokers and thereby engaged

in large scate evasion of Central Excise duty. Simuttaneous searches were carried

out on 22.12.2015 at the premises of Shroffs in Rajkot and Morbi and various

incriminating documents were seized. On scrutiny of said documents and

Statements tendered by the said Shroffs, it was reveated that huge amounts of

cash were deposited from atl over lndia into bank accounts managed by said

Shroffs and such cash amounts were passed on to Tite Manufacturers through

Brokers/Middtemen/Cash Handters. Subsequentty, simuttaneous searches were

carried out on 23.12.2015 and 31.12.2015 at the premises of

Brokers/Middtemen/Cash Handters engaged by the Tite manufacturers and certain

incriminating documents were seized.

2.1 lnvestigation carried out reveated that the Shroffs opened bank accounts in

the names of their firms and passed on the bank account detaits to Tite

manufacturers through their Brokers/Middtemen. The Tite manufacturers further
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passed on the bank account detaits to their customers/ buyers to deposit the cash

in respect of the goods sold to them without bitts into these accounts. After

depositing the cash, the customers used to inform the Tite manufacturers, who in

turn would inform the Brokers or directty to the Shroffs. Detaits of such cash

deposit atong with the copies of pay-in-stips were communicated to the

manufacturers by the Customers. The Shroffs on confirming the receipt of the cash

in their bank accounts, passed on the cash to the Brokers after deducting their

commission from it. The Brokers further handed over the cash to the Tites

manufacturers after deducting their commission. This way the sate proceeds of an

itticit transaction was routed from buyers of goods to Tites manufacturers through

Shroffs and Brokers.

2.2 During scrutiny of documents seized from the office premises of M/s K.N.

Brothers, Rajkot / Shree Ambaji Enterprise, Rajkot, both Shroffs, and Shri Pravin

Shirvi, Broker / Middteman, it was reveated that the said Shroffs had received

total amount of Rs.1,85,51,725l- in their bank accounts during the period from

April,2014 to December, 2015 and which were handed over to Shri Pravin Shirvi

based in Morbi, which in turn was passed on to the Appettant No.1, in cash through

Shri Pravin Shirvi, a broker. The said amount was alteged to be sale proceeds of

goods removed ctandestinely by Appettant No.1.

3. Show Cause Notice No. DGGI/AZU|Gr-E/36-28/2019-20 dated 04.05.2019

was issued to Appellant No. 1 calling them to show cause as to why Central Excise

duty of Rs. 23,05,153/- shou(d not be demanded and recovered from them under

proviso to Section 11A(4) of the Centrat Excise Act,1944 (hereinofter referred to

os "Act") along with interest under Section 11AA of the Act and also proposing

imposition of penalty under Section 11AC of the Act. The Show Cause Notice atso

proposed imposition of penalty upon Appettant No.2 under Rule 26(1)of the

Central Excise Rutes, 2002.

3.1 The above said Show Cause Notice was adjudicated vide the impugned order

which confirmed Central Excise duty of Rs.23,05,153/- under Section 11A(4) atong

with interest under Section l tAA of the Act and imposed penalty of Rs.23,05, 153/-

under Section 1'lAC of the Act upon Appeltant No. 1 with option of reduced penatty

as envisaged under provisions of Section 11AC of the Act. The impugned order atso

imposed penalty of Rs.5,00,000/- upon Appe[tant No. 2 under Rute 26(1)of the

Rutes.

4. Being aggrieved with the impugned order, Appettant Nos.'l and 2 have

preferred appeals on various grounds, inter olia, as betow :-
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Appea{ No: v2l66, 67 / RAJ/2021

Appellant No. 1 :-

(i) The adjudicating authority has retied upon Statements of Shroff,

Middteman/Broker and Partners white confirming the demand raised in

the show cause notice. However, the adjudicating authority has passed

the order without atIowing cross examination of DepartmentaI witnesses

inspite of specific request made for the same. lt is settted position of

taw that any statement recorded under Section '14 of the Central Excise

Act, 1944 can be admitted as evidence onty when its authenticity is

estabtished under provisions of Section 9D(1) of the Act and relied upon

fol[owing case laws:

(a) J.K. Cigarettes Ltd. Vs. CCE '2009 (242\ ELT 189 (Det).

M/sJindal Drugs Pvt Ltd -2016 (340) E.1.T.67 (P e H)

Ambika lnternationa[ - 2018 (361) E.L.T. 90 (P & H)

G-Tech lndustries 2016 (339) E.L.T. 209 (P & H)

Andaman Timber lndustries -20't5-TIOL-255-SC-CX

Parmarth lron Pvt. Ltd - 2010 (255) E.L.T. 496 (Att.)

(ii) ln view of the provisions of Section 9D of the Central Excise Act, 1944

and settted position of law by way of above referred judgments, since

cross examination of departmental witnesses were not auowed their

statements cannot be retied upon white passing the order and

determining the duty amount payabte by it. Especialty when, there is

no other evidence except so catted oral evidences in the form of those

statements and un -authenticated third-party private records.

Therefore, in view of the above, impugned order passed by the learned

Assistant Commissioner is liable to be set aside on this ground too.

(iii) That it is settled position of law that passing order without furnishing

retied upon documents amounts to viotation of principle of natural

justice and such order is [iabte to be aside on this ground too; that they

relied upon the fotlowing decisions:

a. Rajam lndustries Pvt. Ltd. V/s. Addt DG. DGCI, Chennai - 2010 (255)

ELT 161(Mad.)

b. Parmarth lron Pvt. Ltd. V/s. CCE-I - 2020 (255) ELT 496 (Att)

c. Videocon lnternationat Ltd. V/s. Commr. Of Cus. (lmport), Mumbai -

2010 (250) ELT 553 (Tri. Mumbai)

(iv) That the adjudicating authority has not neutratly evatuated the

evidences as we[[ as submission made by it but heavity retied upon the

general statements of Shroff, Middleman / Broker, statement of partner

as wetl as onty scan copy of private records of Shri Pravin Shirvi and M/s

K. N. Brothers reproduced in the SCN. He has not seen that their Director

had retracted his statement by executing affidavit before notary on
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28.5.2020, as discussed in repty submitted to him, to the effect that

they have not cleared the goods manufactured without Centrat Excise

invoices and without payment of Central Excise duty; that they have not

received any cash as mentioned in the SCN.

(v) That root cause of investigation which lead to demand of Centra[ Excise

duty viz. Bank Statements of various bank accounts (tike 8 Scanned

lmages at page 8 to 15 of the SCN) referred in Statement dated

23.12.2A15 of Shri Latit Ashuma[ Gangawani, Actual Owner of M/s. K. N.

Brothers, Rajkot, and atso other bank accounts referred in Annexure - A

to the SCN are neither supptied with SCN nor retied upon for demanding

the duty. The same are neither seized from the premises of M/s. K. N.

Brother nor produced by any of the person viz. owner of M/s K.N.

Brother during recording of their statements. When the source of the

amount received by the Shroff is not retied upon, how documents of

middteman/ broker can be retied upon? Certainty, same cannot be retied

upon as Annexure - A is said to have been prepared on the basis of said

two documents viz. Bank Statements of Shroff based at Rajkot and Daity

Sheets maintained by the middlemen/brokers of Morbi. ln absence of

retying upon proof of receipt of fund by Shroff, it cannot be presumed

that middtemen /brokers had received the funds which were distributed

to tite manufacturer.

(vi) That the adjudicating authority based on the scan copy of certain bank

accounts of Shroff and scan copy of private records of

middteman/ broker and general statements of Shroff and

middteman/ broker tried to discard vita[ discrepancies raised by the

appeltant without any cogent grounds. There is no link between the

bank accounts of Shroff and private records of middteman/broker.

Therefore, in absence of receipt of cash by the Shroff, link of such

payment to middtemani broker and payment of cash to appetlant, it is

erroneous to uphold the attegations against appettant. He not only faited

to judge the altegaiions, documentary evidences and defence neutralty

but atso failed as quasi-judicial authority and fottowing principat of

naturat justice by passing speaking order as wetl as fottowing judiciat

disciptine too. Therefore, impugned order passed by him is liabte to be

set aside on this ground too.

b

(vii) That the investigation has prepared Annexure - A to the SCN based on

the private records of Shri Parvin Shirvi. Thus, the adjudicating
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authority simpty based on the scan copy of few pages of such private

record of Pravin Shirvi's reproduced in the SCN and said vague

statements upheLd the attegations. Therefore, order passed by him is

tiabte to be set aside on this ground too.

(viii) That in the entire case except for so catted evidences of receipt of

moneyfromthebuyersoftitesthattoowithoutidentityofbuyersof

the goods as wetl as identity of receiver of such cash from the

middteman, no other evidence of manufacture of tiles, procurement of

rawmaterialsinctudingfuetandpowerformanufactureoftiles,

deptoyment of staff, manufacture, transportation of raw materials as

wettasfinishedgoods,paymenttoattinctudingrawmateriatsuppl'iers,

transporters etc. in cash, no incutpatory statement of manufacturer viz.

appettant, no statement of any of buyer, no statement of transporters

whotransportedrawmaterials,whotransportedfinishedgoodsetc.are

retied upon or even avaitable. lt is settted position of taw that in absence

of such evidences, grave attegations ctandestine removaI cannot sustain'

It is atso settted position of taw that grave attegation of clandestine

removal cannot sustain on the basis of assumption and presumption and

retied upon foltowing case [aws:

a) Synergy Steets Ltd.- 2020 (372) ELT 129 (Tri. - Det.)

b) Savitri Concast Ltd. - 2015 (329) ELT 213 (Tri. - Det.)

c) Aswani & Co. - 2015 (327\ ELT 81 (Tri. Det.)

d) Shiv Prasad Mitts Pvt. Ltd. - 2015 (329) ELT 250 (Tri. - Det.)

e) Shree Maruti Fabrics - ?014 (311) ELT 345 (Tri. - Ahmd.)

(ix) That it is not a matter of dispute that Tites were notified at sr. No. 58

and 59 under Notification No. 49i2008'C.E.(N.T.) dated 24'12'2008 as

amendedissuedunderSection44oftheCentratExciseAct,1944.

Accordingty, as provided under Section 4A ibid duty of excise was

payabteontheretaitsalepricedectaredonthegoodslesspermissible

abatement @ 45%. Thus, duty of excise was payabte @ 12'36% (upto

28.02.2015) and @ 12.50/o with effect from 01 '03'2015 on the 55% of

retai[ sate price (RSP/MRP) dectared on the goods/packages' That the

investigationhasnowheremadeanyattempttofindoutactualquantity

of tites manufactured and cteared ctandestinety. No attempt was made

to know whether goods were cteared with dectaration of RSP/MRP or

without declaration of RSP/MRP on the goods/packages' There is no

evidence adduced in the impugned show cause notice about any case

bookedbythemetrotogydepartmentofvariousstatesacrosslndia

againstappettantorotherti[emanufacturersthatgoodsweresoldbyit

Page 7 of 21
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without declaring RSP/MRP. Though there is no evidence of manufacture

and ctearance of goods that too without declaration of RSP/MRP it is not

onty atteged but also duty is assessed considering the so catled atteged

reatised vatue as abated vatue without any [ega[ backing. Neither

Section 4A ibid nor rules made there under provides Like that to assess

duty by taking reatised vatue or transaction vatue as abated vatue and

the investigation has faited to fottow the said provisions. Therefore,

sake of argument it is presumed that if RSP/MRP was not dectared on

packages then atso it has to be determined in the prescribed manner

i.e. as per Section 4A(4) read with Rule 4(i) of Central Excise

(Determination of Retail Sate Price of Excisable Goods) Rutes,2008 and

not by any other nanner. As per the said provisions, highest of the

RSP/MRP dectared on the goods during the previous or succeeding

months is to be taken for the purpose of assessment and in absence of

other detaits of quantity etc. such reatised vatue duty cannot be

quantified. ln any case duty has to be catculated after attowing

abatement @ 45%.

(x) That att the atlegations are baseless and tota[[y unsubstantiated,

therefore, question of alleged suppression of facts etc. atso does not

arise. None of the situation suppression of facts, witfuI mis-statement,

fraud, cottusion etc. as stated in Section 11A,(4) of the Centra[ Excise

Act, 1944 exists in the instant case but it is atleged suppression of facts

in the impugned notice based on the above referred general atlegation.

Appellant No.2

(i) That his company has atready fited an appeal against the impugned

order and as per submission made therein the impugned erroneous

order is liabte to be set aside in l'imine and therefore, order imposing

penatty upon him is liable to be set aside;

(ii) That no penatty is imposabte upon him under Rute 26(l) of the

Central Excise Rutes,2002, as there is no reason to believe on his

part that goods were Liabl,e to confiscation;

(iii) That there is no singte documentary evidence to sustain the

allegations; that the seized documents are not at a[[ sustainable as

evidence for the reasons detaited in reply fited by the Appeltant No.

1. lnvestigating Officers have not recorded statements of buyers,

transporter, supplier etc. A[tegation of ctandestine manufacture and

removal of goods itself is fatlacious.

t,
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(iv) That even duty demand has been worked out based on adverse

inference drawn by investigation from the seized documents which

itself are not sustainabte evidence for various reasons discussed by

his company i.e. Appettant No.1 in the'ir repty; that under the given

circumstances no penalty can be imposed upon the Appeltant No.2

under Rute 26 ibid; that they relied upon the fot[owing decisions:

(a) CCE Vs. Manoj Kumar Pani - 2020 (260) ELT 92 (Tri. Dethi)

(b) Aarti Steel lndustries Vs. CCE, 2010 (267) ELI 462 (Tri. Mumbai)

(c) Nirmat lnductomelt Pvt. Ltd. Vs. CCE - 2010 (259) ELT 243 (Tri.

Dethi)

(v) ln view of above, no penalty is imposabte upon him under Rule 26 of

the Central Excise Rules, 2002.

5 Persona[ hearing in the matter was scheduted on 01.02.2022. Shri P. D'

Rachchh, Advocate, appeared on behalf of both the Appetlants. He reiterated the

submissions made in appeaI memorandum and additionaI written submission made

during the personal hearing. ln additional submission, grounds raised in appeal

memorandum are reiterated.

6. I have carefutly gone through the facts of the case, the impugned order,

the appeal memoranda and written as wetl as orat submissions made by the

Appettants. The issue to be decided is whether the impugned order, in the facts

of this case, confirming demand on Appettant No. 'l and imposing penalty on

Appettants No. land 2 is correct, [ega[ and proper or not.

7. On perusal of records, I find that an offence case was booked by the officers

of Directorate General of CentraI Excise lnteltigence, Ahmedabad against

Appellant No. 1 for clandestine removal of goods. Simuttaneous searches carried

out at the premises of Shroff / Brokers / Middtemen situated in Raj kot and Morbi

resutted in recovery of various incriminating documents indicating huge amount

of cash transactions. On the basis of investigation carried out by the DGCEI, it was

a[teged that various Tite manufacturers of Morbi were indutged in matpractices in

connivance with Shroffs / Brokers and thereby engaged in targe scate evasion of

Central Excise duty. During investigation, it was reveated by the investigating

officers that the Tite manufacturers sotd goods without payment of duty and

cotlected sate proceeds from their buyers in cash through said Shroff/Brokers/

middtemen. As per the modus operondi unearthed by the DGCEI, the Tite

manufacturers passed on the bank account detaits of the Shroffs to their buyers

with instructions to deposit the cash in respect of the goods sotd to them without

bitts into these accounts. After depositing the cash, the buyers used to inform the

J"
/-
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Tite manufacturers, who in turn woutd inform the Brokers or directty to the

Shroffs. Details of such cash deposit atong with the copies of pay-in-stips were

communicated to the Tite manufacturers by the Customers. The Shroffs on

confirming the receipt of the cash in their bank accounts, passed on the cash to

the Brokers after deducting their commission from it. The Brokers further handed

over the cash to the Tite manufacturers after deducting their commission. This

way the sate proceeds was routed through Shroffs/Brokers/ middtemen.

8. I find from the case records that the DGCEI had covered 4 Shroffs and 4

brokers/middtemen during investigation, which reveated that 186 manufacturers

were routing sale proceeds of itticit transactions from the said

Shroffs/Brokers/Middtemen. i find that the DGCEI has, inter alio, retied upon

evidences cottected from the premises of M/s K.N. Brothers / Shree Ambaji

Enterprise, Rajkot, Shroff, and Shri Pravin Shirvi, Morbi, Broker, to attege

ctandestine removat of goods by the Appettant herein. lt is settted position of taw

that in the case invotving clandestine removal of goods, initial burden of proof is

on the Department to prove the charges. Hence, it woutd be pertinent to examine

the said evidences gathered by the DGCEI and relied upon by the adjudicating

authority in the impugned order to confirm the demand of Centrat Excise duty.

8.1. lfind that during search carried out at the office premises of M/s K.N.

Brothers, Rajkot /Shree Ambaji Enterprise Rajkot, Shroffs, on22.12.2015, certain

private records were seized. The said private records contained bank statements

of various bank accounts operated by M/s K.N. Brothers, Rajkot / Shree Ambaji

Enterprise, Rajkot, sampte of which is reproduced in the Show Cause Notice. I find

that the said bank statements contained detaits like particutars, deposit amount,

initiating branch code etc. Further, it was mentioned in handwritten form the

name of city from where the amount was deposited and code name of concerned

middlemen/Broker to whom they had handed over the said cash amount.

8.2. I have gone through the Statement of Shri Latit Ashumal Gangwani, Owner

of M/s K.N. Brothers, Rajkot / M/s. Shree Ambaji Enterprise, Rajkot, recorded on

23.12.2015 under Section 14 af the Act. ln the said statement, Shri Latit Ashumal

Gangwani , inter alia, deposed that:

"Q.5 Please give details airout your wolk in itvl/s Ambaji F.ntcrprise. Raikot

and Mis K.N. Brothers. Rrjkot.

A.5. ... ... We have opened the above mentioned 9 bank accollnts and give

the details of these accolrnts to the Middlernen located in Morbi. 'lhese nriddle

rnen are working on beirail'o[ Tile Manuf'acturrers located in N'Iorbi. These

Middlemen then gives olrr lJank details to the Tiles Manut'acturers of Morbi
who in turn fuilher passes these detaiis to their'l'iles dealers located all over
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India. The Tiles dealers then deposit cash in these accormts as per the instruction

of the ceramic Tiles Manufbcturers who in turn inform the Middlemen. The

Middlemen then inform us about the cash deposited and the name of the city

from where the amount has been deposited. Wc' check all our bank accounts

through online banking sy-,stem on the computer installed in our otlce and take

out the printout of the cash amount deposited during the entire day in all the

accounts and mark the details on the printouts. On the sanre da.v. latest by 15:30

hours, rve do RTGS to either Mls Sidclhanath Agency and or to M/s

Radheyshyam Enterprises in Sakar Complex. Soui Bazar. Rajkot. ln lieu of the

R'IGS. M/s Siddhanath Agency and or to M/s Radheysh,vam Agency gives the

cash amount. 'I'he 
said cash is then distributed to concern Middlenren.

Q.6: Please give details o1'persons r,vho had deposited the amount in your firms.

A.6. We are not aware of any persons r.vho had deposited the cash

amount in our baurk accounts, the ceramic Tile Manulbcturers direct the

said parties to deposit the amount in cash in these accounts. As already

stated above" we had given our bank accourlts detaiis to the rniddie man who

had in turn given these numbers to the Tile Manufacturers."

8.3 I find that search was carried out at the office premises of Shri Pravin Shirvi,

Morbi, a broker/middlemen on 23.12.2015 and certain private records were

seized. As reproduced in the Show Cause Notice, the said private records

contained detaits tike name of bank, cash amount, ptace from where the amount

was deposited in bank, name of the person / authorized representative who

cotlected the cash from him, date on which cash was handed over and name of

the beneficiary of Tites manufacturer of Morbi.

8.4 I have gone through the Statement of Shri Pravin Shirvi, Morbi, recorded on

24.12.2015 under Section 14 of the Act. ln the said statement, Shri Pravin Shirvi,

inter alio, deposed that,

"Q-4 : Please state- about your business or service and since rn'hen you are in this

line

Ans : I am doing the business of commission agent for disbursing the cash

received frorn Shrofl, located at Rajkot to Tiles manufacturer. Showroom

owners of tiles and to rvatch manufacturers all located at Morbi. I am receiving

the cash from M/s K. N. Brothers, office No. 505. 5th floor, Unicom Centre.

Near Panchnath Mandir. Ir4ain toad. Raikot ancl tiom M/s Ambaji Enterprise,

l01,1st t1oor, Sadguru Arcade, Dhebar Road One way. Rajkot and also from

M/s Shree Hari. Krislura Iinterprise, Danapitli, Rajkot.

The procedure is that initiallv w'e take the Bartk accounts delails from these

ShrotTs and convey the same to the tiles manulhcturers and also to Tiles

showroom owners and watch manul-acturers. These manulircturers and Tiles

showroom owners in tum forrvard the said details to their custotrers located all

over India. 'Ihe customers. as per the instructions of these manttfacturers and

showroom owners. deposits cash in these accounts and inlbrm them. about the

deposits made by them. These manuiacturers and show room owners in turn

inform us about the details of the account in which the amount has been

deposited and also the city from r.vhere the amount has been deposited: We then

inform the concem shroll'. in w'hose account the cash has been deposited. The

next day the ShrofT then hancl over the cash amount to us in lv{orbi and we aller

L
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deducting olr commission iiands over the cash to the concenl Ceramic Tiles
manufactuers, Ceramic 'l'iles Shorv room owners and also to r.vatch

manutacturers. ... ...

Q-6 : I am showing you page 959 of seizcd tile ( I ) (seized tionr his premises)

which shows the details o1'trartsaction dated 31.07 .2014. Please go through the
sarne and explain the enrries.

,4.6 : I have gone through ali the pages fileci in seized file ( I ) and i state that all
the documents filed in this fiie pertains to nly business of disbursing cash. I
explain the entries made in page 959 as under:

(i) 'l'he entries perlain to transaction nrade [:y me on 31.07.2014
(ii) 'fhe left side shor.vs the amount received by me. ... ...

'the right side shows the casii clisbursed to respective persons as under:

(i) Rs.2,78,6001- has been paid in cash to Shri Viren of lv{/s Sunheart
Ceramics.

(ii) 2nd and 3'd entr.! pertains to cash disbursement to rvatch

manufacturers.

(iii) 4thentry also pertains to cash disbursement to watch rnanufacturers
except of Rs.3.07-400,'- (1,00,000/-+ 2,A7.4001-) w,here the amount has

been paid to Shri Kanti of Ramco Cerarnics).
(iv) Sthentry pertains to paynient macle to watch manufacturers.
(v) 61h entry pertains to cash payment of Rs. 2,50.000/- to Shri Ravi of M/s

Famous Ceramics.

(vi) 7o/o entry pertains to payment of Rs. 27.00,000i- made to Shri
Nilesh of GEB.

(vii) 8th to I lthentries pertain to pa,vment made to watch manufacturers.

Thus, in brief" I have macle cash payrnent of Rs. 2,78,60A1- to Shri Viren of
Sunheart Cerantics (Brancl name o1'M/s. Sunshine Tiles). Rs. 3,07.400/- to Shri
Kanti of M/s Ramco (tlrand name of Mis.Ramoji) and Rs. 2,50.000i- to Shri
Ravi of M/s Famous Ceramics on 31.07.2014.

I f'urther state that I have nrade the entries in similar manner in all the pages

which you have seized.

I further state that on the pagcs where ever the cash have been paicl. the name of
the person of Tiles Manulacturers and the name of tile manuf-aclurer has been

mentioned as can be seen above. "
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9. On anatyzing the documentary evidences cottected during investigation

from M/s K.N. Brothers, Rajkot / M/s Shree Ambaji Enterprise, Rajkot, Shroff,

and Shri Pravin Shirvi, Broker, as wetl as deposition made by Shri Latit Ashumal

Gangwani, owner of M/s K.N. Brothers, Rajkot/ M/s Shree Ambaji Enterprise,

Rajkot and Shri Pravin Shirvi, broker, in their respective Statements recorded

under Section 14 of the Act, I find that customers of Appettant No. t had deposited

cash amount in bank accounts of M/s K.N. Brothers, Rajkot/ M/s Shree Ambaji

Enterprise, Rajkot, Shroff, which was converted into cash by them and handed

b
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over to Shri Pravin Shirvi, Broker/Middleman, who admittedty handed over the

said cash amount to Appettant No. 1.

9.3 lt is atso pertinent to mention that the adjudicating authority was not

conducting a trial of a criminal case, but was adjudicating a Show Cause Notice as

to whether there has been ctandestine removal of excisabte goods without

payment of excise duty. ln such cases, preponderance of probabitities would be

sufficient and case is not required to be proved beyond reasonabte doubt. I rely
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9.1 On examining the Statements of Shri Lalit Ashumal Gangwani, owner of M/s

K.N. Brothers, Rajkot/ M/s Shree Ambaji Enterprise, Rajkot and Shri Pravin Shirvi,

broker, it is apparent that the sa'id Statements contained ptethora of the facts,

which are in the knowledge of the deponents onty. For exampte, Shri Pravin Shirvi,

broker deciphered the meaning of each and every entry written in their private

records. They atso gave details of when and how much cash was delivered to which

Tile manufacturers and even concerned persons who had received cash amount.

It is not the case that the said statements were recorded under duress or threat.

Further, said statements have not been retracted. So, veracity of deposition made

in said Statements and information contained in seized documents is not under

dispute.

9.2 I find that the Appetlant No. 'l had devised such a modus operondi that it

was atmost impossibte to identify buyers of goods or transporters who transported

the goods. The Appeltant No. 1 used to inform M/s K.N. Brothers, Rajkot/ Mis

Shree Ambaji Enterprise, Rajkot, Shroff or Shri Pravin Shirvi, Broker about deposit

of cash in bank accounts of Shroff on receipt of communication from their buyers

and such cash amount woutd reach to them through middtemen/broker. When

cash amount was deposited by buyers of goods in bank accounts of Shroff, the

same was not reftected in bank statements, as emerging from the records. So,

there was no detaits of buyers avaitabte who had deposited cash amount in bank

accounts of Shroff. This way the Appettant No. 1 was able to hide the identity of

buyers of itticitty removed goods. lt is a basic common sense that no person witl

maintain authentic records of the ittegat activities or manufacture being done by

it. lt is also not possibte to unearth alt evidences invotved in the case. The

adjudicating authority is required to examine the evidences on record and decide

the case. The Hon'bte High Court in the case of lnternational Cytinders Pvt Ltd

reported at 2010 (255) ELT 68 (H.P.) has hetd that once the Department proves

that something ittegat had been done by the manufacturer which prima facie

shows that iltega[ activities were being carried, the burden would shift to the

manufacturer.
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on the Order passed by the Hon'bte CESTAT, Bangalore passed in the case of

Ramachandra Rexins Pvt. Ltd. Reported as 2013 (295) E.L.T. 1'16 (Tri. - Bang.),

wherein it has been hetd that,

"7.2 In a case of clandestine activity involving suppression of production and

clandestine removal, it is not expected that such evasion has to be established

by the Department in a mathematical precision. After all, a person indulging in

clandestine activity takes sufficient precaution to hide/destroy the evidence.

The evidence available shall be those left in spite of the best care taken by the

persons involved in such clandestine activity. In such a situation, the entire facts

and circumstances of the case have to be looked into and a decision has to be

arrived at on the yardstick of 'preponderance of probability' and not on the

yardstick of 'beyond reasonable doubt'" as the decision is being rendered in

quasi-judicial proceedings."

9.4 I also rety on the Order passed by the Hon'bte Tribunat in the case of A.N.

Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been hetd that,

"In all such cases of clandestine removal. it is not possible for the Department

to prove the same with mathematical precision. The Department is deemed to

have discharged their burden if they place so much of evidence which, prima

facie, shows that there was a clandestine removal if such evidence is produced

by the Department. Then the onus shifts on to the Appellants to prove that there

was no clandestine remol,al'".

10. After careful examination of evidences avaitabte on record in the form of

documentary evidences as wetl as oral evidence, I am of the considered opinion

that the Department has discharged initial burden of proof for atteging ctandestine

removal of goods and the burden of proof'shifts to the assessee to estabtish by

independent evidence that there was no ctandestine remova[ and the assessee

cannot escape from the rigour of taw by picking loopholes in the evidences ptaced

by the Department. I rely on the decision rendered by the Hon'ble Madras High

Court in the case of Lawn Textite Mitts Pvt. Ltd. Reported as 2018 (362) E.L.T. 559

(Mad.), wherein it has been held that,

"30. The above facts u,ili clearly show that the allegation is one of clandestine

removal. It may be true that the burden of proving such an allegation is on the

Department. However, c'landestine removal with an intention to evade payment

of duty is always done in a secret manner and not as an open transaction lor the

Department to immediately detect the same. Therefore, in case of clandestine

removal, where secrecies involved, there may be cases where direct

documentary evidence u,ill not be available. However, based on the seized

records, if the Department is ableto prima.facie establish the case of clandestine
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removal and the assesse is not able to give any plausible explanation for the

same, then the allegation of clandestine removal has to be held to be proved. In

other words, the standard and degree of proof, which is required in such cases,

may not be the same. as in other cases where there is no allegation of clandestine

removal."

11. The Appetlant has contended that since cross examination of Departmentat

witnesses were not altowed, their statements cannot be retied upon white passing

the order and determining the duty amount payabte by it. ln this regard I find that

the Appetlant No. t had sought cross examination of Shri Latit Ashumal Gangwani,

owner of M/s K.N. Brother, Rajkot / Mis Shree Ambaji Enterprise, Shri Pravin

Shirvi, Morbi and atso departmentat witnesses, during the course of adjudication.

The adjudicating authority denied the request of cross examination by observing

in the impugned order, inter alia, as under:

*22.5 Further as discussed above, all the witnesses have admitted their

respective role in this case, under Section 14 of the Central Excise Act,1944,

voluntarily, which is binding upon them and relied upon in the case of the

Noticee. Further, I find thal all the witnesses have not retracted their

statements. Therefore, the same are legal and valid pieces of evidence in the

eyes of law. It is a settled legal position that cross examination is not required

to be allowed in all cases. Moreover, there is no provision under the Central

Excise law to allow cross examination of the witnesses, during adjudication of
the case. The denial of opportunity of cross-examination does not vitiate the

adjudication proceedings. The Adiudicating Authority was not conducting a

trail of a criminal case, but was adjudicating a SCN as to whether there has been

clandestine removal of excisable goods without payment of duty. I find that the

Noticee has not provided any independent evidence to show that there was no

clandestine removal. . -. ..."

12. I find that none of the Statements of Shroff/ Middtemen/Brokers and

Partner of the Appettant No. 1 recorded during investigation have been retracted

nor there is any attegation of duress or threat during recording of Statements.

Further, Shroff /Middtemen/broker have no reason to depose before the

investigating officers something which is contrary to facts. lt is atso pertinent to

mention that the present case was not one-off case invotving clandestine removal

of goods by Tite manufacturers of Morbi. lt is on record that DGCEI had

simuttaneousty booked offence cases against 186 such manufacturers for evasion

of Central Excise duty who had adopted simitar modus operondi by routing sate

proceeds of itticitty cteared finished goods through Shroffs / Middtemen/brokers.

It is atso on records that out of said 186 manufacturers, 61 had admitted and had

atso paid duty evaded by them. So, the documentary evidences gathered by the

investigating officers from the premises of Shroffs / middtemen contained traits

of itticitty removed goods and preponderance of probabitity is certainly against

Appettant No. 1. It has been consistentty hetd by the higher appettate fora that
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cross examination is not mandatory and it depends on facts of each and every

case. I rely on the decision rendered by the Hon'ble Bombay High Court in the

case of Patet Engineering Ltd reported as 2014 (307) E.L.T. 862 (Bom.), wherein

it has been hetd that,

*23. Therefore, we are of the opinion that it will not be correct to hold that

irrespective ofthe facts and circumstances and in all inquiries. the right ofcross

examination can be asserted. Further, as held above which rule or principle of
natural justice must be applied and followed depends upon several factors and

as enumerated above. Even il'rhere is denial olthe request to cross examine the

witnesses in an inquiry, u,ithout anything more, by such denial aione. it will not

be enough to conclude that principles ol natural justice have been violated.

Therefore, the judgrnents relied upon by Shri Kantawala must be seen in the

factual backdrop and peculiar circumstances of the assessee's ease before this

Court."

12.1 By fotlowing the above decision and considering the facts of the case, I hotd

that the adjudicating authority has not erred by not acceding request for cross

examination of the witnesses, as sought by Appettant No. 1.

13. The Appettant has contended that in the entire case except for so catted

evidences of receipt of money from the buyers of tites through Shroff/ Middlemen/

Broker, no other evidence of manufacture of tiles, procurement of raw materiats

inctuding fuel and power for manufacture of tites, deptoyment of staff,

manufacture, transportation of raw materiats as we[[ as finished goods, payment

to a[[ including raw material suppliers, transporters etc. in cash have been

gathered. The Appettant further contended that no statement of any of buyers,

transporters who transported raw materiats and finished goods etc. are relied

upon or even available. lt is settled position of law that in absence of such

evidences, grave a[legations of ctandestine removal cannot sustain and retied upon

various case [aws.

14. I find that the investigating officers gathered evidences from the premises

of M/s K.N. Brothers, Rajkot / tUls. Shree Ambaji Enterprise, Rajkot, Shroffs, or

Shri Pravin Shirvi, Morbi, Middtemen, which indicted that Appettant No. t had

routed sales proceeds of ilticitty removed goods through the said Shroffs and

Middtemen/Broker. The said evidences were corroborated by the depositions

made by Shri Latit Ashumat Gangwani, Owner of M/s K.N. Brothers / M/s. Shree

Ambaji Enterprise, Shri Pravin Shirvi, Morbi Further, as discussed supra, Appettant

No. 'l had devised such a modus operandi that it was atmost impossibte to identify

buyers of goods or transporters who transported the goods. As a resutt, no buyers

of goods or transporters coutd be identified during investigation. ln catena of

decisions, it has been hetd that in cases of ctandestine removat, it is not possibte

to unearth atl the evidences and Department is not required to prove the case
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with mathematical precision. I rety on the Order passed by the Hon'bte CESTAT,

Ahmedabad in the case of Apurva Atuminium Corporation reported at 1996 (26'l )

E.L.T. 515(Tri. Ahmd.), wherein at Para 5.1 of the order, the Tribunal has held

that,

"Once again the onus of proving that they have accounted lbr all the goods

produced, shifts to the appellants and they have failed to discharge this burden.
They want the department to show challan-wise details ofgoods transported or
not transported. There are several decisions of Hon'ble Supreme Court and

High Courts wherein it has been held that in such clandestine activities, only

the person who indulges in suoh activities knows all the details and it would not

be possible for any investigating officer to unearth all the evidences required

and prove with mathematical precision, the evasion or the other illegal
activities".

15.1. lhave gone through the affidavit dated 28.5.2020 fil.ed by Shri

Pradipkumar Kavathiya, Appettant No. 2 herein, contained in appeal

memorandum. I find that as narrated in Para 16 of Show Cause Notice, summons

were issued to the Appettant by the investigating authority on 27.9.2016,

19.3.2018 and 4.12.2018 to produce documents. The Appettant was issued

summons dated 6.3.2019 and24.4.2019 for recording Statement under Section '14

of the Act but the Appettant faited to appear before the investigating authority.

Thus, opportunities were given to the Appeltant to exptain their position.

However, they chose not to avail the opportunity. lt is apparent that fiting

affidavit after issuance of Show Cause Notice is merety an afterthought and it has

no bearing on the outcome of this case.

16. ln view of above, various contentions raised by Appetlant No. 1 are of no

hetp to them and they have faited to discharge the burden cast on them that they

had not indulged in clandestine removal of goods. On the other hand, the

Department has adduced sufficient oraI and documentary corroborative evidences

to demonstrate that the Appeltant No.1 indutged in clandest'ine removal of goods

and evaded payment of Central Excise duty. l, therefore, hold that confirmation

of demand of Central Excise duty amount of Rs. 23,05,153/- by the adjudicating

authority is correct, legat and proper. Since demand is confirmed, it is naturat

consequence that the confirmed demand is required to be paid atong with interest
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15. The Appetlant has also contended that the adjudicating authority relied

upon the Statements of Shroff, Middteman/ Broker as wetl as private records seized

from the premises of Shri Pravin Shirvi and M/s Shree Ambaji Enterprise, but

ignored that Director of Appettant No. 1, had executed affidavit dated 28.5.2020

to the effect that they have not cleared the goods manufactured by them without

Centrat Excise invoices and without payment of Central Excise duty and that they

have not received any cash as mentioned in the SCN.
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at appticabte rate under Section 11AA of the Act. l, therefore, uphotd order to pay

interest on confirmed demand.

17. The Appettant has also contended that Tites were notified at Sr. No. 58 and

59 under Notification No. 4912008-C.E.(N.T.) dated 24.17.2008, as amended

issued under Section 4A of the Act and duty was payable on the retail sate price

dectared on the goods less abatement @ 45%. Though there is no evidence of

manufacture and ctearance of goods that too without dectaration of RSP/MRP,

duty is assessed considering the so calted atteged reatized vatue as abated vatue

without any legat backing. The Appeltant further contended that duty is to be

determined as per Section 4A.(4) of the Act read with Rute 4(i) of Central Excise

(Determination of RetaiI Sate Price of Excisabte Goods) Rutes, 2008,which provided

that highest of the RSP/MRP declared on the goods during the previous or

succeeding months is to be taken for the purpose of assessment.

17.1 I find it is pertinent to examine the provisions contained in Section 4A of

the Act, which are reproduced as under:

"Section 4,\. Valuation of excisable goods with reference to retail sale price.-
(l) The Central Government may. by notification in the Official Gazette,
speciff any goods, in relation to which it is required, under the provisions of
the [Legal Metrology Act, 2009 ( I of 2010)] or the rules made thereunder or
under any other law for the time being in force, to declare on the package thereof
the retail sale price of such goods, to which the provisions of sub-section (2)

shall apply.

(2) Where the goods specitied under sub-section (1) are excisable goods and

are chargeable to dulv of excise with reference to value, then. notwithstanding
anything contained in section 4, such value shall be deemed to be the retail sale

price declared on such goods less such amount of abatement. if any, from such

retail sale price as the Central Government may allow by notification in the

Official Gazette."

17.2 I find that in terms of the Legal Metrotogy Act, 2009, retail sate price is

required to be dectared on packages when sotd to retaiI customers. This woutd

mean that when goods are sotd to customers, other than retail customers, like

institutional customers, the provisions of Legat Metrotogy Act, 2009 woutd not be

appticabte.

17.3 On examining the present case in backdrop of above provisions, I find that

Appettant No. t has not produced any evitlences that the goods were sold to retail

customers. Further, as discussed above, Appettant No.1 had adopted such a modus

operandi that identity of buyers coutd not be ascertained during investigation.

Since, appticabitity of provisions contained in Legal Metrology Act, 2009 itsetf is

not confirmed, it is not possibte to extend benefit of abatement under Section 4A
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of the Act. Even if it is presumed that att the goods sotd by Appettant No.1 were

to retail customers then atso what was reatized through Shroff/Middtemen cannot

be considered as MRP vatue for the reason that in cases when goods are sold

through deaters, realized vatue woutd be less than MRP value since deater price is

atways less than MRP price.

17.4 As regards contention of Appettant No.1 that duty is to be determined as

per Section 4A(41of the Act read with Rule 4(i) of Central Excise (Determination

of Retail Sate Price of Excisabte Goods) Rutes, 2008, I find it is pertinent to

examine the provisions of Rute 4 ibid, which are reproduced as under:

"RULE 4. Where a rnanufacturer removes the excisable goods specified

under sub-section (1) of section 4,A. of the Act, -

(a) without declaring the retail sale price on the packages of such goods; or

(b) by declaring the retail sale price, which is not the retail sale price as

required to be declared under the provisions of the Standards of Weights

and Measures Act. 1976 (60 of 1976) or rules made thereunder or any

other law for the time being in force; or

(c) by declaring the retail sale price but obliterates the same after their

removal from the place of manufacture,

then, the retail sale price of such goods shall be ascertained in the

following manner. namely :-

(i) if the manufacturer has manufactured and removed identical goods,

within a period of one month, before or after removal of such goods, by

declaring the retail sale price, then. the said declared retail sale price

shall be taken as the retail sale price ofsuch goods :

(ii) if the retail sale price cannot be ascertained in terms of clause (i), the

retail sale price of strch goods shall be ascertained by conducting the

enquiries in the retail market where such goods have normally been sold

at or about the same time of the removal of such goods from the place

of manufacture:

Provided that if more than one retail sale price is ascertained under

clause (i) or clause (ii), then, the highest of the retail sale price, so

ascertained, shall be taken as the retail sale price of all such goods."

17.5 I find that in the present case, the Appettant No. t has not demonstrated

as to how their case is covered by any of the situation as envisaged under sub

ctause (a), (b) or (c) of Rute 4 ibid. Hence, provisions of Rute 4(i) ibid is not

appticabte in the present case.

17.6 In view of above, ptea of Appettant No. 1 to assess the goods under Section

4Aof the Act cannot be accepted.

18. The Appettant has contended that att the attegations are basetess and

totatty unsubstantiated, therefore, question of atteged suppression of facts etc.
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also does not arise. The AppeLlant further contended that none of the situation

suppression of facts, wittful mis-statement, fraud, collusion etc. as stated in

Section 11A14) of the Centrat Excise Act, 1944 exists in the instant case but it is

atteged suppression of facts in the impugned order based on the general

attegation. I find that the Appettant No. 1 was found indulging in clandestine

removal of goods and routed the cash through Shroff /Middtemen/Broker. The

modus operandi adopted by Appettant No. 1 was unearthed during investigation

carried out against them by DGCEI, Ahmedabad. Thus, this is a clear case of

suppression of facts with intent to evade payment of duty. Considering the facts

of the case, I am of the opinion that the adjudicating authority was justified in

invoking extended period of limitation on the grounds of suppression of facts.

Since invocation of extended period of limitation on the grounds of suppression of

facts is upheld, penatty under Section 11AC of the Act is mandatory, as has been

hetd by the Hon'bte Supreme Court in the case of Rajasthan Spinning & Weaving

Mitls reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is hetd that when there are

ingredients for invoking extended period of [imitation for demand of duty,

imposition of penatty under Section 11AC is mandatory. The ratio of the said

judgment appties to the facts of the present case. l, therefore, uphotd penatty of

Rs. 23,05,153 /- imposed under Section 11AC of the Act.

19. Regarding penalty imposed upon Appe[tant No. 2 under Rule 26 of the Rutes,

I find that the Appeltant was the Partner of Appeltant No. 1 and was tooking after

day-to-day affairs of Appettant No.1 and was the key person of Appettant No. 1

and was directly invotved 'in ctandestine removal of the goods manufactured by

Appettant No. 1 without paymeni of Central Excise duty and without cover of

Central Excise lnvoices. He was found concerned in clandestine manufacture and

removal of such goods and hence, he was knowing and had reason to betieve that

the said goods were liabte to confiscation under the Act and the Rutes. l,

therefore, find that imposition of penalty of Rs.5,00,000/- upon Appettant No. 2

under Rute 26(1) of the Rutes is correct and legat.

20. ln view of above, I uphol.d the impugned order and reject the appeats of

Appettant Nos. I and 2.

21 .

21.

gq-a-+atst <am E-J e .€ 3Tffi *l frqerr 3q{E-d atr* t t*-qr ardr tr
off as above.

t{ Ol*!< "ts>
ILESH K R)

Commissioner (Appeats)

The appeats fited by the Appetlants are dispose
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qftftft:-
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am+rftdr

2) qelrf, ry, dq ('d frar q-< (Ei tffiq saqr Tffi, {rffitc aTrry, {rffhtc

+t:,nElq+.6,rffi egt

3) 5q / sdrqfi ry, drg (r?i tar m-t ('d *;ffq 5irTra ?rffi-*ru-g6 ffi-t,us+te

ry+araq,{rfrehte 
qfr $rqt{fi +nffit Q t

4) anS rrfar

1. M/s Gravity Ceramic Pvt. Ltd.,

Survey No. 286-P-2,

Morbi-Jetpar Road,

At Post Rangpar- 363647,

Taluka Morbi,

District- Morbi.

M nk&ftffik6sr{+.ftfrte,

u{ qEq{ 236-6-2, ffi-iaq{ ts,

+€,t rrt 363642,arom fir*,
frkqeffi.

2. Shri Pradipkumar Kavathiya

Director,

M/s Gravity Ceramic Pvt. Ltd.,

Survey No. 286-P-2,

Morbi-Jetpar Road,

At Post Rangpar -363642,

Tatuka Morbi,

District- Morbi.

*yfrq-+qr*.HBqr,

iq{ nfrd fr{rft-m cr{+c frftts,

q{ rqi 286-fr-2, A{d-idcr i-s,

+€trc{ 363642, aq+rrH,
ftk€ffi.
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